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STATEMENT OF QUESTION PRESENTED 


The sole question presented by the appellant on this appeal 
is as follows: Was the discretion of the trial court, with respect 
to its powers over alimony, properly exercised or abused in 


denying a motion to discontinue or reduce payments of alimony 


to a divorced wife upon a showing of changes in the circumstances 


and conditions of the parties involved? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


No. 14,674 


WILLIAM W. ELDRIDGE, 
Appellant, 


Vv. 


EMELDA ELDRIDGE, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order entered by the United States 
District Court for the District of Columbia on June 18, 1958, denying 
a motion filed by appellant. The motion denied sought to set aside or 


change part of a judgment previously entered by the said Court on 
March 19, 1957. | 
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The order denying the motion was entered after oral argument of 
counsel, and after counsel for both sides had presented evidence in 


support of their respective positions. 


The United States District Court for the District of Columbia had 
jurisdiction by reason of Title 16, Sections 411 and 413, of the District 
of Columbia Code, 1951 edition, as amended. 


The jurisdiction of this Court is invoked pursuant to Section 1291 
of Title 28 of the United States Code. 


STATEMENT OF THE CASE 


On March 19, 1957, a judgment was entered by the District Court 
granting appellee an absolute divorce from appellant. This judgment, 
among other things, awarded appellee the sum of $50.00 a month as 
permanent alimony to be paid by the appellant, superseding an order of 
the Court in another proceeding between these parties in 1955. (App.1). 


From the inception of the alimony award, and for some time 
prior thereto, the appellant experienced considerable financial difficulties 
in meeting the required monthly payments, resulting in the filing by ap- 
pellee of numerous motions to have appellant adjudicated in contempt of 
court. Because of these difficulties, the appellant filed a motion to dis- 
continue (or reduce) the payment of alimony to appellee, based upon 
certain substantial changes in the financial, mental and physical circum- 
stances of the parties. (App.2). In support of the motion, appellant 
submitted an affidavit setting forth a number of the changes in circum- 
stances, together with an itemized list of current debts and obligations 
totalling over $5,000, many of which were incurred as a result of litiga- 
tion between the parties hereto. (App. 2). 


Upon hearing of the motion, appellant testified that he was em- 
ployed by the United States Post Office at an annual salary of $4,410, 
with a net take-home pay every two weeks of $144.76, and that he had 
no other job or source of income. At the time of institution of the 
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divorce proceedings, and for some time prior thereto, appellant was 
employed as a musician at nights with Bass's Crosstown Restaurant. 
His total income at that time approximated $500 to $600 a month. This 
extra job was terminated in 1955 and thus began appellant's difficulties 
with respect to meeting payments of alimony as they became due, and 
appellee secured the first adjudication of appellant on September 2, 
1955, (Tr. 44). Approximately a year and a half later, appellant secured 
another part-time job as a musician at Rocky's Tavern, earning $56.00 
each week, and was so employed at the time the divorce was granted, 
(Tr. 5, 21). In addition, appellant was a member of the National Guard 
and received supplemental income of about $64.00 every three months, 
(Tr. 22). Appellant last received income from the job as musician on 
December 25, 1957, and received a discharge from the National Guard 
on October 1, 1957, thereby terminating that source of funds, (Tr. 35). 


Introduced into evidence, without objection, were a number of 
bills, statements and other documents substantiating the itemized list- 
ing of debts and obligations currently faced by appellant as set forth in 
his affidavit, (Tr. 73). 


Appellant is now re-married and lives with his wife Le their 
three children in a rented apartment, at 1004 Irving Street, N. W. 
(Tr. 2, 4). The children are minors, ages three, two and seven months, 
and a fourth child died shortly after birth. Appellant is the sole support 
of the family and expends $75.00 a month for rent and between $45.00 
and $50.00 a week for food, (Tr. 24). There were no children born of 
the marriage between appellant and appellee. 


On May 1, 1958, shortly before the filing of the wot herein, 
after having been released from custody upon the payment of $200.00 


for back alimony, appellant returned home to find his family without 
food, a situation which necessitated seeking aid from Family and Child 
Services, a social service organization, (Tr. 10, 11, 25, 26). 


| 
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It was brought out by testimony that the appellee is employed at 
Hadley Hospital earning $50.00 each week. She is purchasing a home 
at 903 Constitution Avenue and lives there with two children of a former 
marriage, who are adults and attend college. Another son is in the 
Armed Services and makes an allotment to appellee in the sum of 
$20.00 a month. An apartment in the home of appellee is rented at the 
rate of $40.00 a month, (Tr. 71, 72). 


The constant pressure of working at several jobs in order to 
secure funds with which to meet living expenses, increasing debts, and 
alimony obligations brought about considerable physical and mental 
strain to appellant. He testified that he had suffered a mild heart attack 
and had fallen off the bandstand while playing music at Rocky's Tavern 
on the night of December 25, 1957, (Tr. 5). Appellant consulted with 
and was treated by several physicians, was informed of a heart condi- 
tion and advised against working several jobs, (Tr. 51, 52). Asa result, 
of illness and absences from work on sick leave, appellant's main job 
with the Post Office was placed in jeopardy. His position was changed 
from that of letter carrier to driving a car as a mail messenger to 
prevent him from working at extra jobs during the evening and because 
of his physical condition, (Tr. 23, 59). Further, appellant was placed 
on a probationary status, a pay raise was temporarily withheld, and 
his efficiency rating was impaired because of the accumulation of bills 
and loss of time from work, (Tr. 12, 17, 18, 25). 


STATUTES INVOLVED 


Title 16, Section 411, D. C. Code. Permanent Alimony. 
When a divorce is granted to the wife, the 
court shall have authority to decree her perma- 
nent alimony sufficient for her support 


Title 16, Section 413, D. C. Code. Jurisdiction Retained 
as to Alimony and Custody of Children. 

After a decree of divorce in any case granting 
alimony and providing for the care and custody of chil- 
dren, the case shall still be considered open for any 
future orders in those respects. 
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STATEMENT OF POINTS 


There was an abuse of the discretion permitted a trial court in 
matters affecting alimony when it denied the motion to discontinue 
payment of alimony. | 


SUMMARY OF ARGUMENT 


The appellant made, at least, a prima facie showing of substantial 
changes in circumstances since the entry of the order awarding alimony 
by presenting evidence of a reduction in total income, illness with its 
resulting physical and mental strain and inability to seek other employ- 
ment, the accumulation of heavy debts, and the acquisition of anew 
family accompanied by additional responsibilities and obligations. 
These factors, which were largely uncontroverted, and espetially in 
view of the fact that the divorced wife's financial condition was not 
desperate, warranted a finding that there had been such changes in cir- 
cumstances of a substantial character and in sufficient degree as to 
afford appellant all or part of the relief requested. Not to find so, on 
the record made out, was an abuse of the discretion necessarily com- 
mitted to the court in matters of this kind. The position of appellant in 
this respect is bolstered in that the decision of the trial court was 
apparently influenced, not so much by matters relating to a change in 
circumstances, as by a consideration of such things as the failure to 
meet alimony payments as they became due, the purchase of a used 
automobile, the ground upon which the divorce was granted, and others. 


ARGUMENT 


Admittedly, the question as to whether the facts of a given case 


show a sufficient change in circumstances to warrant the modification 
of a decree awarding alimony is addressed to the sound discretion of 
the trial court. However, it has been held that a substantial reduction 
in or cessation of the husband's income is a factor which may justify 
or require a reduction in alimony or maintenance. The fact that the 





6 


husband has suffered a serious impairment of health or physical condi- 
tion since entry of the decree may authorize a reduction or suspension 
of alimony payments. Or, the fact that the husband has incurred con- 


siderable indebtedness may indicate such a change in his ability to pay 


alimony as to authorize a reduction. + 


The cases cited vary only in degree with respect to circumstances 
from those presented in this case, but in each instance it was recognized 
that when warranted by a showing of sufficient changes in circumstances, 
a trial court must reduce, terminate or suspend payments of alimony. 


The question of alimony is, of course, an age-old problem and its 
grant or refusal, in many respects, is difficult to resolve. These diffi- 
culties have been recognized by this Court in many cases, such as 
Russell vy. Russell, 79 App. D.C. 44, 142 F.2d 173; and in Quarles v. 
Quarles, 86 App. D.C. 41, 179 F.2d 59, wherein it was said that: 


‘From the very nature of the problem, how- 
ever, no fixed set of rules or formulae can be 
substituted for a careful study of the particular 
facts and circumstances in each case. Neverthe- 
less, certain impelling factors of an equitable 
nature have always affected such awards. Among 
the factors have been: the duration of the mar- 
riage; the number and age of children; the age 
and health of the parties; their respective eco- 
nomic conditions--both present and prospective; 
the wife's contribution to the accumulation of the 
husband's property; the circumstances under 
which the divorce was granted; the effect, if any, 
upon the family; and the interest of society gen- 
erally to prevent a person, wherever possible, 
from becoming a public charge." 


In this case, appellant fully met the burden of setting forth facts 
which indicated such a change in circumstances as to require a termi- 
nation (or by necessary implication, a reduction or suspension) of 
alimony payments to the former wife. 

1 See 18 ALR 2d 10-50, and cases cited therein from other jurisdictions such 
as: Vilas v. Vilas, 153 Fla. 102; 13 So. 2d 807; Miller v. Miller, 114 W.Va. 600, 


172 SE 893; Young v. Young, 138 Neb. 294, 292 NW 923; Hampton v. Hampton, 
86 Utah 570, 47 P.2d 419; and others. 
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Litigation between these parties began in 1953 and continued to 
1957 when the divorce decree was entered. Appellant's earnings during 
the early years of litigation varied between $500 and $600 a month and 
there was little difficulty in meeting alimony payments. A remunerative 
source of income as a musician was lost in 1955 and was not resumed for 
more than a year. During this period, financial difficulties increased 
and in September, 1955 there began what appeared to be a seemingly 
endless series of motions to adjudicate him in contempt of court as he 
fell farther and farther behind in his attempts to pay the monthly award 
of alimony. | 


At the time of the filing of this motion, appellant's sole source of 
income was that received as a mail messenger in the City Post Office 
in the net amount of $144.76 every two weeks, or approximately $295 a 
month. When the decree of divorce was entered, appellant :was earning 
$56.00 a week in another job as a musician and some $64.00 every 
three months as a member of the National Guard. These additional 
sources of income were no longer available late in 1957, (Tr. 35), and 
their loss reduced appellant's income some $245 a month, or almost 
one-half that which he had when alimony was decreed in the amount of 
$50 a month. ; 


On the other hand, appellee was earning approximately $200.00 a 


month when the instant motion was filed, supplemented by other sources 
of income of $60.00 each month, for a total of $260.00. When compared 
to appellant's monthly earnings of $295.00, there does not appear to be 
a substantial difference. However, out of appellant's income there is 

to be paid alimony amounting to $50.00 each month, leaving a balance 
for the support of himself and family the unsubstantial sum of about 
$245.00 a month. Although a payment of only $50.00 a month may, on 
the surface, appear to be small and insignificant, when related toa 
monthly net income of $295, it assumes far greater proportions. 


Another change in circumstances shown by appellant was that oc- 
casioned by illness brought about by the necessity of working at several 
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jobs in order to meet pressing obligations and provide support for his 
family. The physical and mental strain required the seeking of medical 
help, loss of time from work, and effectively prevented appellant from 
seeking part-time employment with which to supplement his main in- 
come from the Post Office, (Tr. 25). 


That appellant had accumulated a considerable amount of indebted- 
ness cannot be disputed, as evidenced by the affidavit herein, (App. 2) 
and as presented by testimony at the hearing. At trial, appellee made 
much of the fact that some of the listed obligations had been incurred 
prior to the entry of the decree and thus should be afforded no considera- 
tion for purposes of the motion. The dates on which most of the stated 
debts were incurred were set out and while some of them accrued prior 
to March 19, 1957 (date of the decree), nevertheless, they represented 
obligations on which appellant was making payments and for which he 
was morally bound to pay. As such, they presented an ever increasing 
source of concern to appellant and were properly an important factor to 
be weighed in considering the question of terminating alimony. A sub- 


stantial part of the indebtedness represented moneys borrowed to meet 


payments of alimony and these loans, along with the other debts, posed 
a serious threat to appellant's peace of mind and greatly affected the 
continuation of his job at the Post Office. As appellant stated, in 
response to questioning, (Tr. 12), "I cannot make any loans because I 
have borrowed at each adjudication that has been against me. I have 
borrowed from private people and loan companies and until it is abso- 
lutely impossible for me even to attempt to borrow. I am on probation 
at the Post Office now because of default in payment on my bills." It 
would appear, therefore, that the pyramiding of debts to an amount 
exceeding $5,000, representing for the most part sums borrowed to pay 
alimony and to meet family obligations, was a substantial change in 
circumstances requiring some affirmative action on the question of 


alimony continuance. 


In addition to the payment of alimony, appellant is faced with the 
problem of providing for the support and maintenance of his wife and 
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their three minor children. It is not enough to say that appellant was 


divorced on the ground of adultery and that his current family problems 
resulted from voluntary actions on his part. The children are here; 

they must be fed and clothed; they are not grown children capable of 
self-support as are appellee's children. It is not suggested that their 
needs go unattended lest they in effect become public charges to be 
supported by society. On the record, appellant has demonstrated that 

he is financially unable to support his family and keep abreast of ali- 
mony payments. In this connection, it is significant that having borrowed 
$200 with which to pay alimony, appellant returned home without funds to 
pay rent or buy food for his family. This situation was relieved by an 
emergency allowance by a local charitable organization (Tr. 10, 11). 

The question, then, in view of the small and limited income of appellant, 
and the fact that appellee is not in necessitious circumstances or in 
immediate danger of becoming a public charge, is whether the available 
funds should be utilized for the support of a growing family or allocated 
in the form of alimony as a supplemental income, and it should be 
resolved in favor of appellant. 


To further illustrate that there was an abuse of discretion in this 
matter, we allude to certain statements and remarks of the trial court 
which, in our opinion, indicate a tendency or disposition to pre-judge 
the motion of appellant, or to be influenced in the ultimate decision by 
factors not strictly related to changes in circumstances of the parties. 
It must be assumed that the decision of the court was based upon a 
finding that there had not been a showing of changes in circumstances 
sufficient to discontinue the payment of alimony, although the order 
does not contain formal findings of fact. Yet it would appear that the 
decision may have been based upon other grounds. For instance, the 
court speaks of the fact that the appellant was divorced because of 
adultery and that a child was born before the divorce, (Tr. 3, 4). 
Shortly after testimony began and long before direct examination had 
been concluded, or all the evidence presented, the Court asked of appel- 
lant: "Are you in any default in any of your payments?. . : Then you 
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don't think I'm going to grant any relief, do you?" (Tr. 6). Again, in 
speaking of adjudications, the Court asked appellant: "Have you gone 

to the jail? . . . How much time have you served? A. One day. 

Q. Did you like it? A. I certainly don't.", (Tr. 9). During examination 
with respect to appellant's debts, and before conclusion of the case, the 
Court stated, (Tr. 18), "Do you know what is going to happen to you? 
You are going to lose your job and you are going to jail as well. 

A. Your Honor, I have no method to pay these people. Q. You would 
be all right if you hadn't gotten mixed up with Gladys in the first place, 
wouldn't you? Living with her when you were married to your wife is 
what got you in this mess.” ... And later, by the Court, "I don't 
know how you are going into it because I am not going to grant relief to 
anybody who is in default." Reference was made to the fact that in 1954 
appellant purchased a used 1952 Cadillac automobile, (Tr. 42, 43), al- 
though testimony showed that during that year, appellant had sufficient 
income and was not in default with respect to alimony. On the other 
hand, the Court indicated a sympathetic view toward appellant's financial 
condition, yet did not find a sufficient change in circumstances. At 

Tr. 26, the Court said: "This fellow is never going to get out of a rut. 
So far I have $269.50 a month, and he pays $75.00 on rent, $200.00 for 
food. That is $275 from $281.00." And again, before completion of 


testimony, (Tr. 29), 'Now the question of $50.00 a month I am not going 
to discontinue. I was thinking that if it isn't lowered a little bit he 
never will get squared unless he is lying about playing in an orchestra 


for extra money." 


It is submitted that the matter of default in the payment of alimony 
should not be solely determinative with respect to a motion to discontinue 
such payments, and it appears that the trial court gave undue emphasis 
to this single factor in making its decision. It could well be argued that 
failure to meet payments of alimony as they accrue is an indication that 
there are insufficient funds available to pay it and provide for other ex- 
penses as well. As this Court stated in Richardson v. Richardson, 93 
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App. D.C. 76, 207 F.2d 133, the fact that one is guilty of contempt does 
not in and of itself preclude the granting of relief by way of reducing 
alimony. | 


It is felt that this case is one in which underlying principles 
similar to those found in Eliasson v. Eliasson, 68 App. D.C ! 391, 98 
F.2d 263, were of primary importance, and if applied would have resulted 
in a finding of sufficient changes in circumstances as to warrant modi- 
fication of the alimony award. "The policy underlying the alimony 
statutes is not punishment for a wrongdoing husband. Rather it is to 
insure that where the wife is entitled to support, she will receive it, and 
not become a public charge."" (Wheeler v. Wheeler, 88 App. D.C. 193, 
188 F.2d 31). Conversely, alimony should not be utilized as a reward to 
a wife for having been married to her husband, and where it has been 
shown that the payment of alimony has created an undue or unreasonable 
burden upon a husband, and its continuance is not dictated by impelling 
reasons of economic necessity on the part of the wife, equitable relief 
should be granted. | 


CONCLUSION | 


Appellant is not unaware of the principle of law expressed in Reed 
v. Reed, 52 App. D.C. 35, 280 Fed. 1009, and other cases, that the matter 
of granting or refusing alimony lies within the discretion of the trial 
court and that this discretion will not be disturbed except in case of 
abuse. | 


For the foregoing reasons, it is respectfully submitted that the 
decision of the trial court in this case was contrary to the evidence 
presented and clearly erroneous, and that there was sufficient evidence 
of a credible nature to warrant granting of the relief requested by 
appellant. : 


| 
WESLEY S. WILLIAMS | 
WILLIAM A. ROBINSON | 


620 Fifth Street, N. Ww. 
Washington1,D.C. | 
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APPENDIX FOR APPELLANT 


[ Filed March 19, 1957] 


JUDGMENT OF ABSOLUTE DIVORCE 

This cause came on for hearing at this term, and thereupon, upon 
consideration of all evidence and testimony adduced in the cause, the 
Court finds as a fact that plaintiff is a bona fide resident of the District 
of Columbia, and has been such for more than two years next preceding 
the institution of this action; that the parties hereto were lawfully mar- 
ried in the District of Columbia on April 27, 1946, and that no children 
were born of this union; that defendant did commit adultery with the 
Co-respondent, Gladys Tucker Randolph, and that plaintiff has other- 
wise established the material allegations of her complaint ; and the 
Court concludes as a matter of law that plaintiff is entitled to an abso- 
lute divorce from the bond of matrimony, it is, therefore, by the Court 
this 19th day of March, 1957: | 

ORDERED, ADJUDGED AND DECREED, that plaintiff, Emelda 
Eldridge be, and she hereby is granted an absolute divorce from the 
defendant, William W. Eldridge; it is further, 

ORDERED, that defendant, William W. Eldridge pay: to plaintiff, 
Emelda Eldridge, the sum of Fifty Dollars ($50.00) per month permanent 
alimony. The said payments to commence on April 1, 1957, This 
provision will supersede the Order for alimony entered in Eldridge vs. 
Eldridge, Civil Action No. 4291-'53, entered therein on May 4, 1955 in 
which plaintiff was awarded the sum of $60.00 per month; it is further, 

ORDERED, that defendant William W. Eldridge pay to William C. 
Darden, the sum of Two Hundred Dollars ($200.00) as counsel fee for 
plaintiff; provided, however, that this decree shall not be effective to 
dissolve the bond of matrimony existing between the said parties until 
the expiration of the time allowed for taking an appeal, nor until the 


final disposition of any appeal which may be taken, nor in any event 
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until the expiration of the six months from the date hereof. 


/s/ Edward A. Tamm 


JUDGE 
(Certificate of Service) 


[ Filed May 8, 1958] 


MOTION TO DISCONTINUE ALIMONY 

Comes now the defendant, William W. Eldridge, by and through 
his attorneys, and moves this Honorable Court to discontinue the pay- 
ment of alimony to the plaintiff as ordered by the Court on March 19, 
1957, in the amount of $50 a month, and further moves the Court that 
this matter be set down for hearing in open Court for the purpose of 
taking testimony by the parties and the presenting of evidence, and as 
reasons therefor defendant states as follows: 

1. That defendant is financially unable to continue the payment 
of alimony. 

2. That plaintiff is gainfully employed and does not require the 
continued financial assistance of the defendant. 

3. For the reasons set forth in the supporting affidavit by de- 
fendant and attached hereto. 

4. And for such other and further reasons as may be advanced at 
the oral hearing of this motion. 


/s/ Wesley S. Williams 
William A. Robinson 


Attorneys for defendant 
(Certificate of Service) 


{ Filed May 8, 1958] 
1600 AFFIDAVIT IN SUPPORT OF MOTION TO DISCONTINUE ALIMONY 
District of Columbia, ss: 
William W. Eldridge, being first duly sworn on oath according to 
law, deposes and says: (1) that he is the defendant in the above-entitled 
cause; (2) that he is presently under Order of this Court to pay the 





101 


3 


plaintiff alimony in the sum of $50 each month; (3) that at present he has 
only one source of income, being employed at the City Post Office and 
that his take-home pay from said job amounts to $144.76 each two weeks; 
(4) that this job is in jeopardy as a result of continued adjudications for 
contempt by the plaintiff and that he has found it necessary to borrow 
large sums of money in order to meet the plaintiff's alimony payments; 
(5) that the plaintiff is gainfully employed and is not in dire need of 
alimony from the defendant and that there were no children born to the 
parties hereto who would require support and maintenance; (6) that the 
plaintiff has three children by a former marriage, two of whom are 
adults; that one of her sons is employed full-time by the government, 
another is a member of the Armed Forces, and a daughter attends school 
and is employed part-time; (7) that the plaintiff is buying a home at 

903 Constitution Avenue, N. E., with an apartment available for rental, 
owns a new automobile, and possesses other material things; (8) that 
defendant, in addition to the payment of alimony, supports and main- 
tains his present wife and their three minor children, none of whom are 
employed; (9) that defendant has been forced to seek the aid of Family 
and Child Services of Washington, D. C., in order to buy food for his 
family; (10) that he is heavily indebted for loans made to meet his 
obligations for alimony and living expenses for himself and family; 

(11) that he is continually behind in the payment of rent for the apart- 
ment occupied by his family and constantly threatened with eviction; 

(12) that his financial obligations are the source of much physical and 
mental strain, affecting his continued employment; and (13) that some 

of his current debts, expenses and obligations are as follows: 


Collector of Taxes, D. C., for care of 
mother at D.C. General. Hospital - 5/8/54 $379.30 at $25 a month 


Jarvis Funeral Home, for mother's 


funeral, 5/28/54 415.00 at $43 a month 
Georgetown University Hospital -11/22/56, 
judgment entered in Mun.Ct. on 5/6/58 410.00 at $15 a month 


Columbia Hospital, birth of child, 1/15/55 110.00 at $10 a month 
Childrens Hospital, care of child, 2/15/55 48.00 at $10 a month 
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Postal Credit Union, borrowed to pay Court 
adjudications, 2/27/56 $550.00 at $20 a month 


Riggs Natl. Bank, for Court adjudication, 
10/31/56 204.00 at $17 a month 


General Disc. Corp., borrowed to meet 
Court adjudication, 7/9/56 30.00 


Gateway Finance Co., Ct. adjudication,7/19/57 147.73at $20 a month 


American Finance Co., borrowed to pay for 
plaintiff's lawyer, 7/15/57 210.00 at $20 a month 


Philip Shinberg, lawyer's fee for divorce, 
judgment entered in Mun.Ct. on 1/15/58 850.00 


Hahn Shoe Store, judgment entered on 12/4/57 41.83 
Meenhan's Hardware Store, 9/17/57 37.00 at $ 5 a month 
C. & P. Telephone Co., unpaid bill, 1/4/56 57.00 
City Service Oil Co., 4/6/56 124.00 at $10 a month 
Wash. Gas Light Co., unpaid bill, 8/6/57 20.77 
Home Appliance Co., 1/5/56 52.85 at $10 a month 


Euclid Adjustment Co., children's books, 


12/15/55 34.50 at $ 5 a month 


Saco Uniform Co., 7/1/57 85.00 


Northeast Prescription Center, medicine, 
4/15/57 6.85 


Potomac Elec. Power Co., unpaid bill,7/15/56 21.37 
Trip Charge, Inc., 7/10/55 7.56 
Harley's Furniture Store, 7/15/57 210.00 at $25.a month 


Benny Bass, borrowed to pay Ct. adjudica- 
tion, 8/10/57 50.00 


Cummings Auto Tire Store, 2/15/57 115.00 at $16.50 a month 
G:A.C. Finance Corp., adjudication, 7/17/57 300.00 at $20.16 a mo. 
Marvins Clothing Store, 3/9/56 172.00 at $12 a month 


D. C. Transit System, accident damage, 
12/25/57 27.80 


Providence Hosp., birth of child, Caesarian 175.00 


Industrial Bank, accident damages, no insur- 
ance 980.00 


.Ford Fmerai Home, funeral of infant, 
1/21/57 75.00 
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Maxon Miller, for loan, 12/29/57 $ 50.00 


Samuel Brown, landlord, back rent 150.00 
Elite Diaper Service, 5/15/57 48.00 ! 
Kaiser's Market, for food 56.00 7 


/s/ William W. Eldridge 
Subscribed and sworn to before me this day of May, 1958. 


/s/ William A. Tinney, Jr. 
Notary Public 


[ Filed May 15, 1958] 


OPPOSITION TO MOTION TO DISCONTINUE ALIMONY 

Comes now the plaintiff, Emelda Eldridge, by her attorney, 
William C. Darden, and in opposition to the motion filed herein to dis- 
continue alimony, respectfully represents to the Honorable Court as 
follows: ! 

1. That defendant is financially able to comply with the order 
entered herein March 15, 1957, awarding alimony to the plaintiff in the 
amount of $50.00 per month. ! 

2. That the major portion of defendant's responsibility is the 
result of entering into a meretricious relationship with the co-respondent, 
Gladys Tucker at a time when he was still lawfully married to the plain- 
tiff. : 

3. As a result of the adulterous relationship with the co-respondent, 
Gladys Tucker, defendant has fathered 3 children which actions were 
undertaken by the defendant, being fully aware that he was under a court 
order to maintain the plaintiff in the amount of $50.00 a month. 

4. And in further support thereof refers to the attidavit of plain- 
tiff annexed hereto. 


/s/ William C. Darden ! 
Attorney for plaintiff 


(Certificate of Service) 
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AFFIDAVIT IN SUPPORT OF OPPOSITION TO MOTION TO 
DISCONTINUE ALIMONY 


District of Columbia, ss: 

Emelda Eldridge, having been first duly sworn on oath, deposes 
and says: 

1. That she is the plaintiff in the above-entitled matter. 

2. That since the order was entered herein on March 19, 1957 in 
which defendant was ordered to pay to plaintiff the sum of $50.00 per 
month, plaintiff's income has been sorely diminished as plaintiff was 
previously employed at Bowling Field Air Force Base, and her income 
there was $71.00 a week; she was employed for about 3 weeks in Feb- 


ruary until she obtained her present employment at Hadley Hospital, 


with a weekly salary of $50.00; that plaintiff's expenses are increased 

consistently with the increase in the cost of living and taxes; that her 

only income is from her job and the alimony awarded her by this court. 
/s/ Emelda Eldridge 

Subscribed and sworn to before me this 14th day of May, 1958. 


/s/ E. Lewis Ferrell 
Notary Public, D.C. 


[ Filed June 18, 1958] 
ORDER DENYING MOTION TO DISCONTINUE ALIMONY 

This cause came on for hearing on defendant's motion to discon- 
tinue alimony awarded herein and thereupon, upon consideration there- 
of, and of all evidence and testimony adduced at the trial, and the argu- 
ment of counsel for the respective parties hereto, it is by the Court 
this 18th day of June, 1958, 

ORDERED, that defendant's motion to discontinue alimony be, and 
the same hereby is denied; counsel for plaintiff's oral motion to with- 
draw his motion to adjudicate defendant in contempt for failure to pay 
the counsel fee awarded to him as counsel for the plaintiff, is granted, 
without prejudice. 


/s/ Edward M. Curran 
JUDGE 
(Certificate of Service) 
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[ Filed July 18, 1958] | 
NOTICE OF APPEAL ! 


Notice is hereby given this 18th day of July, 1958, that William W. 
Eldridge hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 18th 
day of June, 1958 in favor of the plaintiff, Emelda Eldridge, penton! said 
defendant, William W. Eldridge. 


/s/ Wesley S. Williams 
Attorney for Defendant 


620 Fifth Street, N. W. 
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(i) | 


STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee, the only question presented by the 
appellant is: Did the Trial Court abuse its discretion on June 18, 
1958, in denying appellant's motion to discontinue, or reduce, the 
amount of alimony to be paid by the appellant to the appellee, as 
ordered in a final decree of absolute divorce, entered therein on 
March 19, 1957, after having considered the evidence adduced at 
the trial, and after taking the testimony of both appellant, and 
appellee, and considering the arguments of counsel for the respec- 
tive parties hereto. | 
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APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 3 
On March 19, 1957, a judgment was entered by the District Court 
granting appellee an absolute divorce from appellant, on the ground of 
adultery, in the case of Eldridge vs. Eldridge, C.A, 2515-55. Prior 
to this time, a judgment of limited divorce was granted to the appellee 
from the appellant, by the District Court on May 4, 1955, on the ground 
of cruelty in the case of Eldridge v. Eldridge, C.A. 4291-53.. In the judg- 
ment of limited divorce, appellant was ordered to pay to the appellee, 
| 
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$60. 00 a month as permanent alimony. In the judgment of absolute 
divorce, entered March 19, 1957, appellant was ordered to pay to ap- 
pellee $50.00 per month as permanent alimony. From the date of the 
entry of the order for permanent alimony in the decree of limited di- 
vorce, May 4, 1955, appellant failed, and refused, to comply with the 
said Order, so that he was adjudicated in contempt 9 times during the 
pendency of that Order. After the absolute divorce decree entered 
March 19, 1957, he was adjudicated in contempt 9 times between 
March 19, 1957 and June 18, 1958. During the course of the litigation 
between these parties, appellant filed 4 motions for a reduction in the 
amount of the alimony awarded, all of which were denied. In three of 
these instances, the Motion to reduce or vacate the Order for alimony 
was denied, after having been referred to the Domestic Relations 
Commissioner. In each of these instances, the Commissioner recom- 
mended that the motion be denied. Upon the denial of the last of the 
said motions to reduce, or vacate, the Order for alimony, appellant 
filed this appeal. 


At the hearing of this motion, appellant testified that he was em- 
ployed by the U.S. Post Office, at an annual salary of $4410, which was 
considerably more than he was earning on the date when the decree of 
absolute divorce was entered on March 19, 1957. At that time he was 
earning $3761.68 per year. 


Appellant testified that he had remarried, and has 3 children, a 
4th child died shortly after birth.- Three of.these four children were born 
while appeliant was still legally married to appellee. 


Although appellant further testified that he had suffered a mild heart 
attack, and was informed of a mild heart condition and advised against 
working several jobs, no proof of these allegations were made by ap- 
pellant in spite of the fact that counsel for appellant requested that he 
be granted the right to bring in doctors to testify, and the Court granted 
that request, and even continued the hearing of the Motion, for the 
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specific purpose of allowing appellant to produce the Doctor, or Doc- 
tors, in Court, which he failed to do. | 


Appellee testified at the said hearing, that she was employed at 
Hadley Hospital, earning $50.00 per week. This $50. 00 per: week is 
substantially less than the sum the appellee was earning at the time 
this Order was entered on March 19, 1957. Then, appellee was earn- 
ing $281.66 per month. Appellee further testified that she was re- 
ceiving $40.00 per month from a basement apartment rented in her 
home, which is the same amount received at the time the Order was 
entered on March 19, 1957. Appellee further testified that she has two 
children of a prior marriage, living with her, whom she supports, and 
is assisting them in obtaining an education, both of said children atten- 
ding college. | 


STATEMENT OF POINTS 


i. Appellant failed to show any substantial change of circumstances 


sufficient in nature to warrant modification of the Order for alimony. 


2. The Trial Court did not abuse its discretion in denying appellant's 
motion to reduce and/or discontinue the payment of alimony in the ab- 
sence of a finding that there had been a substantial change in 'circum- 
stances. | 


SUMMARY OF ARGUMENT 


The award of alimony, either pendente lite, or permanently, 
rests strictly within the sound discretion of the Trial Court. ‘When an 
award of alimony has been made by the Trial Court in a final Judgment, 
such Order remains open for review and modification upon the Motion 
of either party. A party under Court Order to pay alimony, may move 
for a modification of the award, or that the Order be vacated entirely. 
Upon such a Motion, the movant has the burden of establishing that he 
has suffered a substantial change in circumstances between the date of 
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the Order he seeks to modify, and the date of the hearing on his Motion 
to vacate, or modify the said Order. If the appellant fails to establish,, 
by competent evidence, a substantial change in circumstances, then 
there is nothing upon which the Trial Court can grant a Motion to modify, 
or vacate, an Order for alimony. Appellant failed to establish by compe- 
tent evidence a substantial change of circumstances upon which modifi- 
cation could be based. The Trial Court below heard all the testimony, 

by both appellant and appellee, weighed the evidence, adduced, and 
thereupon denied appellant's motion. The Court also rightfully consi- 
dered the equitable doctrine of "clean hands" in deciding appellant's 
motion, in addition to, whether or not, the allegatim made by appellant 
of a substantial change in circumstances was supported by the evidence. 
After such consideration, the Court, in light of the record, did not abuse 
its discretion in denying appellant's motion to reduce, or vacate, the 
final order for alimony. 


ARGUMENT 


Appellee concedes that an Order for alimony may be vacated, or 
modified, upon a showing of a substantial change in circumstances of the 
parties. Whether or not the facts established by the proponent of such 
are sufficient in nature to constitute a substantial change of circum- 
stances rests in the discretion of the Trial Court. 


We further concede that a substantial reduction in, or cessation 
of, the husband’s income is a factor which may justify, or warrant a 
reduction in alimony. Query: Did this appellant show a cessation of, 
or reduction in his income? 


When the appellant was ordered to pay alimony in the first case, 
on May 4,1955, in the amount of $60.00 per month, his income from the 
U.S. Post Office was approximately $260. 00 per month. Appellant testi- 
fied that was his total income, no longer being able to work as a musi- 
cian. Prior to that time, when appellant appeared before the Domestic 
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Relations Commissioner in regard to a motion for alimony pendente lite, 
he stated his income was $260. 00 from the Post Office, plus $234, 00 

as a musician (Rec. 80). The Court will note that appellant made no 
disclosure at that time of his income from the National Guard. 


Appellant filed a motion to reduce the Order for alimony in that 
case, which was denied. He informed the Domestic Relations Commis- 
sioner in an interview regarding that Motion, that his income from the 
Post Office was $288.96, plus $13.33 income from the National Guard, 
and $30. 00 per month from a rented room, a total of $332. 29 | Per month. 
This report was filed July 9, 1956. (Rec. 84) 


The Order with which this appeal is primarily concerned was 
entered in the second case, between the parties hereto, ina judgment of 
absolute divorce on the ground of adultery on March 19, 1957, ! awarding 
appellee alimony in the amount of $50.00 per month. Appellant filed a 
Motion to discontinue that Order which was denied. 


He informed the Domestic Relations Commissioner in that Motion 
his income from the Post Office was $313.64, plus $8. 00 per month 
from the National Guard, a total income of $321. 64 per month. (Rec. 94) 
This report was filed September, 12, 1957. : 


Appellant filed another motion to vacate or discontinue the Order 
for alimony, which is the subject of this Appeal, which was denied in an 
Order filed June 18,1958. The record indicates clearly that at each 
occasion for appellant to sign an affidavit in support of a Motion to dis- 
continue, or modify, the Order for alimony, he has sworn he is "not 
employed, or able to work, as a musician." Yet at all other times he 
continued to be employed as a musician. Contrary to the testimony of 
appellant, he is still a member of the D.C. National Guard, as he was 
at the time the Order was denied. The record, therefore discloses no 
reduction in, or cessation of, income of the appellant. ! 


It is necessary for appellee to cite the original record herein for failure 
of appellant to print in his appendix all relevant pleadings or any evidence material 
to his appeal, pursuant to Rule 16 of the General Rules of this Court.: 
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On each occasion of appellant's moving to discontinue the Order 
for alimony, he testified, or stated, he was no longer working as a 
musician, yet thereafter, he resumed his work as a musician. (Rec. 86) 
Appellant stated to Domestic Relations Commissioner he gave up playing 
on August 4, 1957, (Rec.97) Yet he informed the Court the last time he 
played was Dec. 1957. (Tr. 35). On the record, the Court did not abuse 
its discretion in the weight accorded appellant's testimony of his loss of 
income as a musician, as the record fails to reflect any cessation of, 
or reduction in income. 


Appellee concedes that a person under an Order to pay alimony, 
who suffers a serious impairment of health, or physicial condition, may 
urge his physical condition as a ground for modification, or suspension, 
of said Order. Query: Did appellant establish, by competent evidence, 
a serious impairment of health, or physical condition, which developed 
since the Order was entered, and which was in existence at the time the 


Court denied his motion to discontinue, or modify, the Order for alimony? 


Appellant argues "another change in circumstances shown by ap- 
peliant was that occasioned by illness brought about by the necessity 
of working at several jobs in order to meet pressing obligations and 
provide support for his family." The record reflects he was employed 


as a musician from the beginning of litigation between the parties.( Rec. 80) 


Appellant was employed as a musician prior to the marriage be- 
tween the parties hereto, during the marriage, and thereafter, at least 
until December, 1957. Therefore, appellant's argument that another 
change in circumstances was that occasioned by illness, brought about 
by the necessity of working at several jobs in order to meet pressing 
obligations, and provide support for his family is without substance. 


Appellant further was provided ample opportunity to produce evi- 
dence of his physical condition when the Court continued the hearing of 
appellant's Motion to enable counsel for appellant to produce the doctors 
to testify as to his physical condition. Appellant failed to produce the 





~ 





> 


7 


doctors even though he made the request originally. Appellant's testi- 
mony to the effect that he had a heart attack on December 25, 1957 is 

of no probative value in this regard, as it is too remote from the date 

of the hearing of the Motion from which he appeals the decision thereon. 
There is nothing in the record to indicate the physical condition of the 
appellant at the time his motion to vacate the Order for alimony was 
heard and denied. Therefore appellant's contention of a change in phy- 
sical condition is entirely unsupported by the evidence, and his testimony 
with regard thereto is only entitled to such weight as determined by the 
Trial Court. Appellant testified the first he "knew of this heart ail- 
ment was sometime in February, 1956, when I visited Dr. Kenneth 
Brown, and he asked me if I knew I had a heart ailment”. (Tr. 51). 
Appellant, in his statement to the Domestic Relations Commissioner 

as filed on July 9, 1956, failed to mention any heart condition, and the 
medical report filed by Dr. Brown with the Domestic Relations Com- 
missioner fails to mention any heart condition, but reflects that appel- 
lant was under his care and treatment for severe secondary anemia and 
lethargy. (Rec.86) In the case of Eliasson vs. Eliasson, 68 App. D.C. 
$91, 98 Fed.2d 265, this Court held there must be manifest abuse of 
discretion by the Trial Court to justify interference. In that case, the 
wife appealed the Trial Court's Order reducing the Order for alimony, 
from $125. 00 to $75.00, and refusing to hold defendant in contempt. The 
facts in that case are not even remotely similar to the case at Bar. In 
the Eliasson case, the husband's income had been reduced approximately 
fifty per cent, subsequent to the decree; and the number of children to 
be supported had been reduced from five, to two. 


Appellant seems to rely heavily upon the amount of his indebted- 
ness having pyramided to a sum in excess of $5000 as constituting a sub- 
stantial change in circumstances. Appellee does not deny the indebted- 
ness of appellant-but respectfully submits the obligations reflected there- 
by were voluntarily incurred by appellant, and is not such a change in 
circumstances, standing alone, to warrant rescission, or modification, 
of the Order for alimony. : 
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According to the affidavit of appellant (App. 5) between February 
27, 1956 and July 19,1957, he borrowed the sum of $1, 281.73 to purge 
himself of contempt of court under Orders of Adjudication and Commit- 
ment. During this period of time, he was only required to pay to appel- 
lee the sum of $720. 00 under the Order in the first case, Civil Action 
No. 4291-53 - of which sum he never paid, and still owes $150. 00 - and 
$200. 00 under the second Order in Civil Action No. 2515-55, or a total 
of $920.00. Appellant thereby claims to have borrowed for Adjudica- 
tions, $361.73 more than he became obligated to pay to appellee under 
the Court Orders. 


During the same period of time, appellant earned, from the Post 
Office alone, the sum of $6113.88; he received approximately $540. 00 
from room rent, and $239.94 from the National Guard, or a total of 
$6,893.87. What did he do with his money? He did not obey the Court 
Orders, and pay appellee from his income. He did not pay his obliga- 
tions for food, clothing and shelter, if he had, he would not have these 
obligations now. 


Appellee subscribes to the rule of law as expounded in Crosby v. 
Crosby, 182 Va. 461, 29 S.E. 2nd. 241, that where modification of an 
Order for alimony is sought on the part of the husband, it should be 
made to appear that he, himself, has not caused, or contributed, to the 
existence of the grounds whereon the modification is sought. (See 17 
Am. Jur. 744.) 


It has repeatedly been held that the remarriage of a divorced 
husband does not ordinarily relieve him from payments of alimony to 
his prior wife, and does not constitute a ground for modification, or 
reduction, of a previous decree for alimony. Phillippi v. Phillippi, 
148 Fla.393, 4 So.2nd. 465. Langrall v. Langrall, 145 Md. 340, 125 
Atl. 695, 37 A.L.R. 437. This is especially true where the re- 
marriage is in violation of the Decree of divorce. Anno.: 30 A. L. R. 
79; 64 A.L.R. 1270; 112 A. L. R. 246. In this case, appellant not only 
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violated the Decrees involved, but violated the law in committing adul- 
tery, and/or bigamy, and in siring three children, while he was still 
lawfully married to the appellee. In addition, there is no proof in the 
record that appellant is lawfully married to his so-called wife, or even 
that a valid common-law marriage exists. To the contrary, appellant 
stated to the Domestic Relations Commissioner, as reported and filed 
in Civil Action No. 2515-55 on September 11,1957, "he has had three 
illegitimate children by the co-respondent, one of whom did not sur- 
vive. He now has the other two children, aged two years, and one year 
old, respectively, living with him. He does not live with co-respondent, 
but says that a female housekeeper, twenty-one years old, lives in his 
apartment, and cares for these children. (Rec. 97) : 


The record seems to reflect that appellant's obligations for his 
"children" and the mother of his children, are entirely voluntary. This 
Court held in Kephart v. Kephart, 89 App. D. C. 373, 193 F. 2nd. 677, a 


- divorced husband's voluntary assumption of new obligations, by marry- 
ing a second time, does not excuse him from the primary obligations 
imposed by the Court's award of alimony to the first wife. Certiorari 
Denied in 72 S.Ct. 557, 342 U.S.944, 96 L.Ed. 702. If the principle set 
forth in the Kephart Case be sound, and we respectfully submit it is, it 
would be a travesty of justice, and the rights of the appellee, to com- 
pensate the appellant in this case for his meretricious cohabitation, 

and his commission of both the crime of adultery and bigamy, by grant- 
ing him the relief sought in his Motion to reduce, or vacate, the Order 
for alimony. | 
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CONCLUSION » 





The record reflects no evidence upon which the Court could find 
a substantial change in circumstances, sufficient in nature, to justify 
granting appellant's Motion to reduce, or'vacate, the Order for ali- 
mony. Therefore the Court did not abuse its discretion in denying the 
said Motion, and the decision should be affirmed. 





Respectfully submitted, 


WILLIAM C. DARDEN 


906 Eleventh Street, N. W. 
Washington 1, D. C. 


Attorney for Ap pellee. 
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